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2. 

 Following a jury trial, Anthony Ireland (appellant) was convicted of four counts of 

forcible rape (Pen. Code, § 261, subd. (a)(2)).1  As to each count, the jury found true the 

allegations that appellant used a deadly weapon (§ 12022.3, subd. (a)) and that he 

committed the crimes against multiple victims and with a deadly weapon (§ 667.61, subd. 

(e)(4), (5)).  The trial court sentenced appellant to a total term of 100 years in state prison, 

consisting of four consecutive 25-year-to-life terms. 

 On appeal, appellant contends:  (1) there is insufficient evidence to sustain his 

forcible rape convictions; (2) CALCRIM No. 1000 as given was insufficient; (3) 

CALCRIM No. 250 was given in error; (4) the trial court erred in failing to instruct on 

assault and battery as lesser included offenses; (5) the trial court erred in admitting 

evidence of an uncharged act; (6) CALCRIM Nos. 1191 and 2616 were given in error; 

and (7) trial counsel was ineffective.  We find no prejudicial error and affirm. 

FACTS 

 Each of appellant‘s four convictions of forcible rape involved a different victim 

but a similar scenario. 

Count 1:  V.B. 

 In late October of 2007, V.B. was working as a prostitute on Motel Drive when 

appellant, in a four-door burgundy car, approached and asked her for a ―date,‖ which she 

described as an agreement to have sex for an agreed-upon amount of money.  The two 

agreed on a price of $40.  V.B. suggested they go to her motel room but appellant 

declined, saying he had once been robbed in a motel room.  He suggested they drive 

down the street and park, and V.B. agreed.  They parked in a driveway near railroad 

tracks. 

 Appellant told V.B. to get into the back seat of the car, which she did.  When 

appellant entered the back seat, V.B. felt a metal knife against her neck.  V.B. began to 

cry and begged appellant ―please don‘t hurt me.‖  V.B. testified she was afraid and did 

                                                 
1All further statutory references are to the Penal Code unless otherwise stated. 
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not want to die.  Appellant told her to be quiet and that he would not hurt her if she 

cooperated.  V.B. was afraid that, if she resisted, appellant would cut or stab her. 

 Appellant then had vaginal intercourse with V.B., while holding the knife to her 

throat.  V.B. described the knife as a big butcher knife with a seven- to nine-inch blade 

and a wooden handle.  Appellant told her to make noises like she enjoyed the sex act, but 

instead she cried ―loudly‖ the entire time.  After appellant ejaculated, he exited the car 

and threw the condom he was wearing into the bushes.  When V.B. asked if she could 

leave, appellant said yes.  V.B. then exited the car and ran.  Appellant did not pay her. 

 V.B. had never met appellant prior to the incident.  She did not consent to the 

sexual act as it happened, and she did not agree to the use of the knife when she got into 

the car.  V.B. did not report the incident to the police at first, because she was a 

prostitute. 

Count 2:  J.W. 

 In late September or early October of 2007, J.W. was working as a prostitute when 

appellant, in a four-door burgundy car, pulled up next to her and asked for a ―date.‖  J.W. 

was tired and ready to go home, so she quoted him a $100 price, thinking he would not 

agree to it.  But appellant agreed to the price, and J.W. got into the car.  J.W. told 

appellant she had a motel room, but he said he had a bad experience in a motel room, and 

they instead drove to a location five minutes away and parked. 

 The two agreed to have sex in the car, so J.W. climbed into the back seat.  

Appellant got out of the driver‘s seat and walked to the back.  When he opened the back 

door, J.W. asked him for her money.  Appellant said, ―oh, oh, yeah,‖ reached toward the 

waist of his pants, and pulled out a large knife with a 10-inch blade. 

 Appellant got into the back seat and on top of J.W. and held the knife to the side of 

her neck.  When J.W. asked appellant what he was doing, he told her to ―shut up.‖  J.W. 

felt that appellant had an erection and asked him to put on a condom.  He told her to put it 

on him.  J.W. was afraid appellant might ―slice [her] neck off.‖  She asked appellant not 

to hurt her.  She cooperated because she was fearful she might die. 



4. 

 Appellant held the knife to J.W's throat the entire time.  She was very frightened 

and asked appellant to remove the knife from her neck.  But appellant said ―no‖ because 

―‗you might scream.‘‖  He told her not to scream or make any sudden movements or he 

would use the knife.  J.W. did not scream, because she was afraid appellant might stab 

her in the neck. 

 Appellant had sex with her.  After he ejaculated, he got out of the car and threw 

the condom on the ground.  He did not pay her.  J.W. never agreed to have sexual 

intercourse with appellant while he held a knife to her throat. 

 J.W. did not report the incident to the police, but she did tell others on the street 

about the incident.  After the incident, she saw appellant in his car at a liquor store.  She 

yelled at him to leave and told other women in the area, ―that‘s him, don‘t get in his car.‖ 

 J.W. was later contacted by the police and asked if she knew anyone bothering the 

women in the area.  She related to them what had happened to her. 

Count 3:  A.H. 

 In October of 2007, A.H. was working as a prostitute when appellant, in a red 

four-door car, pulled up and asked her for a ―date.‖  They agreed on $60.  A.H. got into 

appellant‘s car and they drove to a cemetery and parked. 

 Once there, they both got out of the car and A.H. got into the back seat.  A.H. told 

appellant she needed her money.  He told her she would get it but, when he got into the 

back seat, he put a big kitchen knife to her throat.  A.H. said ―no,‖ but appellant held the 

knife to A.H.‘s throat, told her to put a condom on him, and then told her to remove her 

pants and get on her knees.  She complied because she was afraid he was going to kill 

her.  She didn‘t say anything else because she was too afraid.  Appellant then had vaginal 

intercourse with her, after which she got out of the car and left.  Appellant did not pay 

her. 

 A.H. had never met appellant before the incident and did not agree to the use of 

the knife.  She did not report the incident because she had been ―hurt‖ when she was 
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younger and the police had done nothing about it.  Here, she was later contacted by police 

and told them what had happened. 

Count 4:  C.S. 

 In November of 2007, C.S. (sometimes known as Baby), who was 15 years old at 

the time, was working as a prostitute when appellant, in a four-door burgundy car, asked 

her for a ―car date.‖  They agreed on $80.  C.S. suggested they go to a hotel, but appellant 

suggested they drive to a cemetery, and C.S. agreed. 

 Once there, C.S. got out of the car, got into the back seat, and asked appellant for 

her money.  Appellant acted as if he were going to get the money from his pocket but, 

instead, pulled out a large knife with an eight- to 10-inch blade from the front of his 

pants.  Appellant put the blade to C.S.‘s neck and said, ―do what I say and you won‘t get 

hurt.‖  She was ―shocked‖ and ―scared‖ that she might die.  She requested that he use a 

condom, and appellant complied.  Appellant then had vaginal intercourse with her.  He 

held the knife to her throat the entire time.  C.S. did not agree to the use of the knife, but 

she thought appellant would cut her if she did not comply.  After the incident, C.S. asked 

appellant for a ride back and he agreed.  Appellant did not pay her. 

 About a week later, C.S. was on the street when she was contacted by police 

because it was late and she looked young.  One of the officers mentioned there had been 

rapes in the area.  C.S. described what had happened to her and gave the officer a 

description of appellant, his vehicle, and the assault. 

Police Investigation 

 In November of 2007, Detective Neal Cooney, a sexual assault investigator, 

received information from another officer informing him of sexual assaults on female 

prostitutes.  The description of the assailant, his vehicle, and his modus operandi were 

similar. 

 On November 6, 2007, while conducting surveillance, Detective Cooney struck-up 

a conversation with J.W., who was walking the street.  She explained she had been raped 
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at knifepoint a few weeks earlier.  Her description of the suspect was similar to that 

already received. 

 Later that evening, Detective Cooney observed a vehicle that fit the suspect‘s 

vehicle description.  Detective Cooney initiated a traffic stop.  Appellant was the only 

occupant of the vehicle.  Appellant consented to a search, but told Detective Cooney that 

he had a knife on his right side.  Cooney removed the knife from appellant‘s waistband 

and arrested appellant. 

 V.B., J.W., and A.H. subsequently identified appellant in a photographic lineup as 

the man who raped them. 

 Detective Cooney and another officer interviewed appellant at the police station.  

The interview, which was recorded, was subsequently played for the jury during trial.  

Appellant told the officers he carried a butcher knife for protection.  He also said he had 

had sex with three or four prostitutes, whom he subsequently described as one blonde, 

one Asian, and two Black females. 

 Appellant initially claimed all of the women consented to sex and that he used the 

knife with one, the blonde, because it turned her on.  He denied putting it to her neck to 

hurt her but said he rubbed it on her body. 

 After further questioning, appellant admitted he used the knife on ―Baby.‖  

Appellant told her he was going to use the knife, but she did not want him to do so.  He 

then told her, ―well I‘m going to do it I was just like let me do it.‖  After he promised he 

wouldn‘t kill her, she agreed.  He claimed to put the knife to her breasts and her lower 

neck area. 

 Appellant then admitted he also used the knife on one of the Black women but 

said he quit when she became scared.  When she said she did not want to do ―it,‖ he told 

her, ―you already said you were going to do it .…‖  After they had sex, she jumped out of 

the car without taking any money. 
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 Appellant then said he had had sex with another ―black girl.‖  He initially gave her 

money for sex.  About half way through the sexual act, appellant pulled out a knife.  

After they had sex, he took the money back from her. 

 Appellant stated that he also picked up a Hispanic woman and, while she was 

getting undressed, he pulled out the knife.  When he asked her if he could use it, she told 

him to get off her and not to hurt her.  She then jumped out of the car and ran. 

Appellant also admitted he picked up a ―white girl‖ a few days before Halloween 

and ―use[d] a knife‖ on her. 

 When police asked appellant if he had any money on him when he picked up the 

women, he stated that he might not have had ―the exact amount‖ and went on to add that 

he was afraid to tell the women because 

―… one she was just like, like what the f… are you doing … and I was just 

like you know whatever the case is like you know I knew that she, she was 

like was basically like thinking in her head like okay he is going to hurt me 

or something like that ….‖ 

 Appellant expressed remorse for putting the victims in fear and agreed to write a 

letter of apology to them.  The letter, which was read to the jury, stated that appellant 

wanted to accept responsibility for what he had done.  He claimed he did not intend to 

hurt any of the victims but acknowledged that he might have done so.  He stated that he 

could not change what had happened in the past, but he could make better decisions in 

the future.  He stated, ―Maybe it was because I got caught.  Either way, I know that‘s 

what was best.‖ 

Evidence Code Section 1108 

 Pursuant to Evidence Code section 1108, the prosecution was permitted to 

introduce evidence of a prior uncharged incident committed by appellant.  A woman, 

S.M., testified that, in September of 2007, she was taking a shower at home in Clovis.  

When she got out of the shower, she heard a noise outside and thought someone was 

touching the bars on the window.  She saw a person wearing a hat, glasses, and black 

clothing, looking into the window.  She called the police. 
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 The officer who responded to the scene dusted the window and bars for 

fingerprints.  He also located shoe prints in the dirt below the windows. 

 Appellant was found in the front yard of S.M.‘s house.  His shoes matched the 

imprint found by the windows.  A fingerprint matched his left thumb.  Appellant initially 

stated he was looking for a friend but later admitted looking into the window and seeing 

S.M.‘s exposed breasts. 

DISCUSSION 

1. Sufficiency of the Evidence 

 Appellant argues there is insufficient evidence to convict him of any of the 

forcible rapes.  He specifically contends that each woman consented to engage in sex acts 

in return for money and, although each woman objected to the use of the knife, the use of 

that knife did not automatically terminate the consent.  He claims there was insufficient 

evidence to establish that each woman withdrew her consent and communicated that 

withdrawal of consent to appellant.  We disagree. 

 In determining whether the evidence is sufficient to support the verdict, we review 

the entire record, viewing the evidence in the light most favorable to the judgment and 

presuming in support of the verdict the existence of every fact the jury could reasonably 

deduce from the evidence.  The issue is whether the record so viewed discloses evidence 

that is reasonable, credible and of solid value such that a rational trier of fact could find 

the elements of the crime beyond a reasonable doubt.  (People v. Carter (2005) 36 

Cal.4th 1114, 1156.) 

 Appellant was convicted of four counts of forcible rape within the meaning of 

section 261, subdivision (a)(2), which defines rape as an act of sexual intercourse 

―[w]here it is accomplished against a person‘s will by means of force, violence, duress, 

menace, or fear of immediate and unlawful bodily injury on the person or another.‖ 

 Lack of consent is an element of the crime of rape.  Consent is defined in section 

261.6 as ―positive cooperation in act or attitude pursuant to an exercise of free will.  The 

person must act freely and voluntarily and have knowledge of the nature of the act or 
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transaction involved.‖  CALCRIM No. 1000, as given here, instructed that ―[t]o consent, 

a woman must act freely and voluntarily and know the nature of the act.‖ 

 ―Actual consent must be distinguished from submission.  [A] victim‘s decision to 

submit to an attacker‘s sexual demands out of fear of bodily injury is not consent 

[citations] because the decision is not freely and voluntarily made (§ 261.6).  A selection 

by the victim of the lesser of two evils—rape versus the violence threatened by the 

attacker if the victim resists—is hardly an exercise of free will.  [Citation.]‖  (People v. 

Giardino (2000) 82 Cal.App.4th 454, 460, fn. 3.) 

 Where the woman‘s lack of consent was uncommunicated and could not 

reasonably be detected, however, the accused may not be guilty of rape.  It is a defense 

that the accused reasonably and in good faith believed the woman engaged in the act 

consensually.  (People v. Mayberry (1975) 15 Cal.3d 143, 153-158.) 

 Here the jury was instructed:  ―Evidence that the woman requested [appellant] to 

use a condom or other birth control device is not enough by itself to constitute consent.‖  

(See CALCRIM No. 1000.)  And:  ―[Appellant‘s] is not guilty of rape if he actually and 

reasonably believed that the woman consented to intercourse.  The People have the 

burden of proving beyond a reasonable doubt that [appellant] did not actually and 

reasonably believe that the woman consented.‖  (See ibid.)2 

 Withdrawal of consent can occur at any time.  (In re John Z. (2003) 29 Cal.4th 

756, 762.)  Here the trial court gave the standard instruction on withdrawal of consent: 

―A woman who initially consents to an act of intercourse may change her 

mind during the act.  If she does so, under the law, the act of intercourse is 

then committed without her consent if:  [¶] One, she communicated to 

[appellant] that she objected to the act of intercourse and attempted to stop 

                                                 
2During a discussion of jury instructions, the prosecutor argued this portion of 

CALCRIM No. 1000 was inapplicable to the facts of the case.  Defense counsel argued that this 

portion of the instruction was applicable because appellant thought the victims agreed to the use 

of the knife.  The trial court opined that it might be ―unusual for someone to believe that‘s the 

case‖ and that, although it was a ―very, very remote‖ possibility, it would allow that portion of 

the instruction to be read.   
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the act; [¶] Two, she communicated her objection through words or acts 

that a reasonable person would have understood as showing her lack of 

consent; [¶] and Three, [appellant] forcibly continued the act of intercourse 

despite her objection.‖  (See CALCRIM No. 1000.) 

 Appellant‘s argument is that each victim gave her consent to the sex act that was 

committed, that his use of the knife during the act did not automatically negate that 

consent, and that there was insufficient evidence that any of the victims communicated a 

withdrawal of consent to him.  Respondent, on the other hand, contends the determinative 

question is not whether the victims communicated a withdrawal of consent.  Instead, 

according to respondent, appellant‘s use of the knife, along with his express or implied 

threat to harm his victims if they did not cooperate, did automatically negate their 

previously given consent. 

 We agree with respondent‘s analysis.  There is no doubt that, at the beginning of 

each encounter, each victim freely consented to intercourse.  But as to each of the 

victims, appellant communicated the express or implied threat that, if they did not 

continue to cooperate even after he produced the knife and held it to their throats, he 

would do them harm.  As to the victim V.B., the testimony was that appellant told her 

―just to cooperate‖ and she ―won‘t get hurt.‖  When the victim J.W. asked appellant what 

he was doing with the knife, he told her to ―‗shut up.‘‖  She did, because she was afraid 

he would otherwise ―slice [her] neck off.‖  He told her not to scream or make any sudden 

movements and he would not use the knife.  When the victim A.H. reacted to appellant 

putting the knife to her throat by saying ―no,‖ appellant responded by instructing her to 

put a condom on his penis, remove her pants, and get on her knees.  She complied 

because she thought he would otherwise kill her.  To the victim C.S., appellant said ―do 

what I say and you won‘t get hurt.‖  She cooperated out of fear. 

 It is not appellant‘s position that there is insufficient evidence to show a lack of 

consent, from each of the victims, after appellant displayed his knife and threatened them.  

There is more than substantial evidence that each victim‘s continued participation in the 

sexual encounter with appellant was in fact nonconsensual after that point. 
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 Instead, appellant‘s position is that because, as to each victim, consent had once 

been given, each victim was required not only to withdraw that consent but also to 

communicate that withdrawal to him—to communicate it, if not expressly, at least by 

implication.  We disagree. 

 The essence of consent is that it is given out of free will.  That is why it can be 

withdrawn.  While there exists a defense to rape based on the defendant‘s actual and 

reasonable belief that the victim does consent (People v. Dominguez (2006) 39 Cal.4th 

1141, 1148; People v. Mayberry, supra, 15 Cal.3d at pp. 153-158), we do not require that 

victims communicate their lack of consent.  (See People v. Maury (2003) 30 Cal.4th 342, 

403 [lack of consent need not be proven by direct testimony but may be inferred from use 

of force or duress].)  We certainly do not require that victims resist.  (People v. Griffin 

(2004) 33 Cal.4th 1015, 1024-1025.)  Yet this is what appellant proposes here.  At the 

time of the offenses, appellant told his victims to cooperate or be hurt.  Now he contends 

they were required to express to him their lack of cooperation.  That cannot be the law.  

When appellant used the knife and expressly or impliedly threatened his victims, and in 

the absence of any conduct by the victims indicating that they continued to consent,3 the 

previously given consent no longer existed, either in fact or in law.  (Cf. People v. 

Washington (1962) 203 Cal.App.2d 609, 610 [―[c]onsent induced by fear is no consent at 

all‖].) 

 Furthermore, even were we to say that these victims were required to 

communicate their lack of consent to appellant, we would still find substantial evidence 

to support the convictions.  V.B. testified that she never agreed to have sex with appellant 

with a knife held to her neck.  When appellant pressed the knife to her throat, she was 

afraid and began to cry.  She told appellant ―please don‘t hurt me, don‘t hurt me.‖  J.W. 

testified that, when appellant put the knife to her neck, she asked him what he was doing 

and asked him to move the knife.  Appellant told her to ―shut up‖ and refused to put the 

                                                 
3Appellant does not argue that the record includes any such evidence. 
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knife down because he thought she might scream.  A.H. testified that she said ―no‖ when 

appellant put the knife to her throat.  C.S. testified she was ―shocked‖ and ―scared‖ she 

might die, and that appellant told her to ―do what I say and you won‘t get hurt.‖  In his 

confession, appellant stated that C.S. told him she did not want him to use the knife. 

 From all of this evidence, it is clear that these victims did not continue to consent 

when appellant put the knife to their throats and that appellant knew they did not continue 

to consent.  Thus, if they were required to communicate a withdrawal of consent, they 

adequately did so. 

 Substantial evidence supports each of the convictions of forcible rape, and we 

reject appellant‘s claim to the contrary. 

2. CALCRIM No. 1000 

 Appellant contends that CALCRIM No. 1000, as given, was deficient on the issue 

of ―withdrawal of consent.‖  Respondent argues, first, that appellant forfeited his right to 

appellate review by failing to make a request that the trial court modify the instruction 

and, second, that, even if the instruction as given was error, it was harmless.  We agree 

the failure to make a request to modify the instruction as given generally forfeits the right 

to appellate review, but we nonetheless examine the issue and find no prejudicial error.  

(People v. Alvarez (1996) 14 Cal.4th 155, 222; People v. Johnson (1993) 6 Cal.4th 1, 52, 

abrogated on another point in People v. Rogers (2006) 39 Cal.4th 826, 878-879.) 

 As noted in part 1, ante, the jury was instructed, pursuant to CALCRIM No. 1000, 

on the issue of consent and withdrawal of consent, as follows: 

―To consent, a woman must act freely and voluntarily and know the nature 

of the act.  [¶] A woman who initially consents to an act of intercourse may 

change her mind during the act.  If she does so, under the law, the act of 

intercourse is then committed without her consent if:  [¶] One, she 

communicated to [appellant] that she objected to the act of intercourse and 

attempted to stop the act; [¶] Two, she communicated her objection through 

words or acts that a reasonable person would have understood as showing 

her lack of consent; [¶] and Three, [appellant] forcibly continued the act of 

intercourse despite her objection.‖ 



13. 

 Appellant argues the instruction, as given, incorrectly implied that the ―rules 

governing withdrawal of consent appl[y] only during the act of sexual intercourse,‖ and 

not before.  According to appellant, this instruction erroneously limits the withdrawal of 

consent requirement to the situation where the woman withdraws her consent during 

intercourse and the jury would therefore not understand that the requirement that the 

woman must communicate her withdrawal applied to a ―pre-penetration withdrawal of 

consent as well.‖ 

 As noted by appellant, in People v. Vela (1985) 172 Cal.App.3d 237, 242, the 

court held that consent to sexual intercourse could be withdrawn before penetration but 

not after.  In In re John Z., supra, 29 Cal.4th 756, 763, our Supreme Court disagreed with 

that particular point in Vela and held that a woman could withdraw her consent to sexual 

intercourse at any time, even during copulation, as long as that withdrawal was clearly 

communicated.  Appellant contends that the instruction, as given here, ―preserves the 

artificial boundary line that was rejected in John Z.‖ and ―repeats the same error of Vela, 

only in reverse.‖  In other words, appellant contends that the instruction limits the rule to 

a situation where the woman withdraws her consent after penetration and it implies that 

there is no requirement that a woman communicate withdrawal of consent prior to 

penetration. 

 Appellant further contends the instructional error was compounded by the 

prosecutor‘s argument that (a) the instruction on withdrawal of consent was inapplicable 

because ―that knife came out prior to any [penetration]‖ and (b) appellant‘s display of the 

knife before penetration automatically rendered the intercourse nonconsensual without 

any requirement that the women communicate their withdrawal of consent. 

 We agree with appellant that the instruction on withdrawal of consent could have 

been confusing.  But as we have concluded in part 1, ante, there was no evidence 

presented that any of the victims here ever consented to having sexual intercourse with a 

knife held to their throat.  It was clear from the words and actions of each of the victims 

that they did not consent to such an act—that is, they had withdrawn their previously 
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given consent.  In the circumstances of this case, no further communication of that 

withdrawal was required.  Thus, appellant's apprehension that the jury interpreted the 

instruction given as drawing a distinction between pre- and post-penetration withdrawal 

of consent is immaterial. 

 And even if the instruction as given was error, it was harmless under any standard.  

(See Chapman v. California (1967) 386 U.S. 18, 24; People v. Watson (1956) 46 Cal.2d 

818, 836.)  Besides instructing that the prosecution must prove the victim did not consent, 

the trial court also instructed that the prosecution had to prove that appellant ―did not 

actually and reasonably believe that the woman consented.‖  (CALCRIM No. 1000.)  We 

must presume that the jury followed this instruction (People v. Cline (1998) 60 

Cal.App.4th 1327, 1336), and thus we must conclude that the jury had no reasonable 

doubt that appellant knew his victims either did not consent or had withdrawn their 

consent. 

 No prejudicial error occurred. 

3. CALCRIM No. 250* 

 Appellant contends that the trial court erred in giving CALCRIM No. 250, which 

is designed for general intent crimes that do not have a specific mental state element.  

Appellant argues the trial court should instead have given CALCRIM No. 251, which 

requires a union and joint operation of act and specific mental state and would have 

instructed the jury that it had to find that ―appellant knew and believed that each 

prostitute did not consent at the time he engaged in sexual intercourse, and that an after-

the-fact realization as to their non-consent would not suffice.‖ 

 CALCRIM No. 250 (union of act and intent; general intent), as given to the jury, 

stated: 

―The crimes charged in this case and the allegations alleged require proof 

of the union or joint operation of act and wrongful intent.  [¶] For you to 

find a person guilty of the crimes charged in this case, that person must not 

                                                 
*See footnote, ante, page 1. 
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only commit the prohibited act, but must do so with wrongful intent.  A 

person acts with wrongful intent when he or she intentionally does a 

prohibited act.  However, it‘s not required that he or she intend to break the 

law.  The act required is explained in the instruction for that crime or 

allegation.‖ 

 On appeal, appellant notes that during his interview with the officers after his 

arrest, he believed he was being accused of rape for failing to pay the prostitutes after the 

fact.  He told the officers that, when some of the victims failed to request money after 

sex, he realized they were afraid of him, and he took advantage of that to get out of 

paying them.  Appellant contends that from this misunderstanding, the jury could theorize 

that appellant‘s after-the-fact realization that the women were afraid of him and his after-

the-fact decision not to pay them operated to invalidate consent to sexual intercourse, 

which then made the sexual act an act of rape.  Appellant contends that this error was 

compounded by the prosecutor‘s argument in closing that ―[i]t doesn‘t matter what 

[appellant] intended in his mind.‖4   

 Appellant argues that, because the jury was never instructed that failure to pay a 

prostitute does not amount to rape, CALCRIM No. 251, rather than CALCRIM No. 250, 

was the appropriate instruction to give.  CALCRIM No. 251 states: 

―The crime[s] [(and/or) other allegation[s]] charged in this case require 

proof of the union, or joint operation, of act and wrongful intent.  [¶] For 

you to find a person guilty of the crime[s] (in this case/of ______ <insert 

name[s] of alleged offense[s] and count[s], e.g., burglary, as charged in 

Count 1> [or to find the allegation[s] of _______ <insert name[s] of 

enhancement[s]> true]), that person must not only intentionally commit the 

prohibited act [or intentionally fail to do the required act], but must do so 

with a specific (intent/[and/or] mental state).  The act and the specific 

(intent/[and/or] mental state) required are explained in the instruction for 

that crime [or allegation].  [¶] … [¶] [The specific (intent/ [and/or] mental 

state) required for the crime of _______ <insert name[s] of alleged 

offense[s], e.g., burglary> is _______ <insert specific intent>.]‖ 

                                                 
4We note, however, that this statement by the prosecutor immediately followed his 

statement that appellant had said he didn‘t intend to hurt anyone.   
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 A trial court must instruct the jury on the law applicable to a particular case, i.e., 

the general principles of law relevant to issues raised by the evidence.  (People v. Martin 

(2000) 78 Cal.App.4th 1107, 1111.)  When an appellant claims a trial court failed to 

properly instruct on applicable legal principles, the appellate court ascertains the relevant 

law and then determines the meaning of the instructions given.  (Ibid.)  The proper test is 

whether the trial court fully and fairly instructed the jury on the applicable law.  To 

determine whether error has occurred, we must consider the instruction as a whole and 

assume the jurors are intelligent persons capable of understanding and correlating all the 

instructions that have been given.  (Id. at p. 1112.)  ―‗Instructions should be interpreted, if 

possible, so as to support the judgment rather than defeat it if they are reasonably 

susceptible to such interpretation.‘‖  (Ibid.) 

 There are two types of criminal intent:  general intent and specific intent.  In 

People v. Hood (1969) 1 Cal.3d 444, 456-457, the Supreme Court explained the 

difference between the two: 

―When the definition of a crime consists of only the description of a 

particular act, without reference to intent to do a further act or achieve a 

future consequence, we ask whether the defendant intended to do the 

proscribed act.  This intention is deemed to be a general criminal intent.  

When the definition refers to defendant‘s intent to do some further act or 

achieve some additional consequence, the crime is deemed to be one of 

specific intent.‖ 

―General criminal intent thus requires no further mental state beyond willing commission 

of the act proscribed by law.‖  (People v. Sargent (1999) 19 Cal.4th 1206, 1215.) 

 Rape is a general intent crime (People v. Williams (1992) 4 Cal.4th 354, 366-367, 

fn. 1 (conc. opn. of Mosk, J.); see also People v. Burnham (1986) 176 Cal.App.3d 1134, 

1140; People v. Franklin (1976) 56 Cal.App.3d 18, 27), and requires only the 

perpetrator‘s criminal intent to commit sexual intercourse ―irrespective of or without 

consent.‖  (People v. Williams, supra, at p. 366, fn. 1; see People v. Burnham, supra, at p. 

1140; Frank v. Superior Court (1989) 48 Cal.3d 632, 642 (conc. opn. of Kaufman, J.).)  

―The intent to engage in an act of sexual intercourse that is in fact unconsented and 
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forcible, either purposely, knowingly, or recklessly, does not implicate an ‗intent to do 

some further act or achieve some additional consequence‘ beyond the ‗proscribed act.‘‖  

(People v. Williams, supra, at p. 367, fn. 1.) 

 Thus, in the present case, the jury was properly instructed that rape, pursuant to 

section 261, subdivision (a)(2), was a general intent crime.  (CALCRIM No.  250.)  The 

jury was also instructed to consider the issue of consent and the absence or withdrawal 

thereof, and instructed that a defendant was not guilty of the crime if he had a reasonable 

belief that the victim consented.  (CALCRIM No. 1000.)  Looking at the instructions 

given as a whole, no error occurred. 

4. Lesser Included Offense Instructions* 

 Appellant contends that the trial court should have instructed on assault and 

battery as lesser included offenses of rape.  His theory is that, had the jury been so 

instructed, it might have accepted the proposition that his victims consented to sexual 

intercourse and merely objected to being menaced with the knife.  We disagree. 

 In the ―context of forcible rape, courts expressly have held that battery is a 

necessarily included offense [citations] .…‖  (People v. Hughes (2002) 27 Cal.4th 287, 

366, citing People v. Gutierrez (1991) 232 Cal.App.3d 1624, 1636 & fn. 2, disapproved 

on other grounds in People v. Cromer (2001) 24 Cal.4th 889, 901; People v. Lema (1987) 

188 Cal.App.3d 1541, 1545.)  And assault is a lesser included offense of a charge of 

battery.  (People v. Paul (1978) 78 Cal.App.3d 32, 45.)  Therefore assault and battery are 

both lesser included offenses of forcible rape. 

 But the conclusion that both assault and battery are lesser included offenses of 

forcible rape does not mean instructions on those offenses were required in this case.  

―[T]he trial court must instruct on a lesser offense necessarily included in the charged 

offense if there is substantial evidence the defendant is guilty only of the lesser.‘  

[Citation.]‖  (People v. Lacefield (2007) 157 Cal.App.4th 249, 256.)  ―On the other hand, 

                                                 
*See footnote, ante, page 1. 
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the court is not obliged to instruct on theories that have no such evidentiary support.… 

[¶] … ‗Substantial evidence‘ in this context is ‗―evidence from which a jury composed of 

reasonable [persons] could … conclude[]‖‘ that the lesser offense, but not the greater, 

was committed.  [Citations.]‖  (People v. Breverman (1998) 19 Cal.4th 142, 162.) 

 With one possible exception discussed below, and notwithstanding the errors 

appellant asserts, there simply was no evidence to support the proposition that his victims 

consented to sex after being menaced with the knife.  Each of the victims testified to the 

contrary, as described ante.  And in fact, appellant himself admitted (in his confession) 

that the victims were afraid of him and the knife. 

 Neither (except for the one possible exception discussed below) did appellant 

present a defense at trial based on any theory that the victims consented to sex but not to 

being threatened with the knife.  His defense was amorphous to say the least.  He 

presented testimony from two witnesses.  An analyst from the Department of Justice 

(DOJ), who examined appellant‘s car, testified that he found no significant fingerprints in 

his examination of the car.  Another DOJ analyst testified that she examined and found 

no blood on the knife, and that she was unsuccessful in trying to match DNA samples 

from the victims to stains she located in appellant‘s car. 

 In closing argument, defense counsel did his best.  As to the victim V.B. (count 1), 

counsel told the jury to consider ―the lack of corroborating evidence, a lack of physical 

evidence,‖ and to acquit on that basis.  As to J.W. (count 2), counsel argued the events 

J.W. described did not occur at the time the other evidence indicated the crimes occurred.  

He also attacked her credibility on the basis of inconsistencies between her testimony and 

her pretrial statements.  The inference to be drawn was that she was not one of the 

victims named in the charges.  As to A.H. (count 3), counsel allowed that she possibly 

was one of the women of whom appellant spoke of in his confession:  ―that could very 

well have been [A.H.], if you believe that [A.H.] was raped.‖  Counsel concluded his 

argument with an appeal to sympathy, pointing out that appellant had not in fact inflicted 
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any physical injury on any of the victims, had never meant to harm them, and was 

remorseful. 

 In all of these circumstances, we are confident that no error occurred in failing to 

instruct on assault or battery in connection with counts 1 through 3.  The situation is 

slightly different with regard to count 4, relating to C.S.  Defense counsel argued with 

reference to C.S. that the jury should infer, from the facts that she asked appellant to 

drive her home after the sexual intercourse and that she was back on the street the very 

next day, that she was not ―actually … scared.‖  Otherwise, however, counsel failed to 

rebut appellant‘s own confession that C.S. had told him she did not want him to use the 

knife.  We do not view counsel‘s argument or the evidence from which it stemmed as a 

sufficient basis ―‗―from which a jury composed of reasonable [persons] could [have] … 

concluded‖‘ that the lesser offense, but not the greater, was committed.  [Citations.]‖  

(People v. Breverman, supra, 19 Cal.4th at p. 162.) 

 The suggested lesser included offense instructions were not required. 

5. Uncharged Act* 

 Appellant asserts that the trial court erred by admitting evidence of his uncharged 

act of ―window peeking‖ pursuant to Evidence Code sections 1108 and 352.  Respondent 

agrees that the evidence was inadmissible under Evidence Code section 1108, but 

submits that any error was waived by failing to object to it at trial, and that, in any event, 

any error was harmless.  While we find that the record shows appellant filed a motion in 

limine objecting to the testimony of S.M. pursuant to Evidence Code section 352, we 

otherwise agree with respondent:  Though the evidence was inadmissible, no prejudicial 

error occurred. 

 Evidence that a person has a propensity or disposition to commit criminal acts is 

generally inadmissible, and is excluded because of its highly prejudicial nature.  (Evid. 

Code, § 1101; People v. Karis (1988) 46 Cal.3d 612, 636.)  The admissibility of character 

                                                 
*See footnote, ante, page 1. 
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evidence was previously limited to establish some fact other than a person‘s character or 

disposition, such as motive, intent, identity, or common scheme and plan.  (Evid. Code, 

§ 1101, subd. (b); People v. Karis, supra, at p. 636; People v. Soto (1998) 64 Cal.App.4th 

966, 983.) 

 Evidence Code section 1108 provides an exception to Evidence Code section 1101 

and permits the jury in sex offense cases to consider evidence of prior charged or 

uncharged sex offenses for any relevant purpose.  (People v. Falsetta (1999) 21 Cal.4th 

903, 911-912; People v. James (2000) 81 Cal.App.4th 1343, 1353, fn. 7.)  Evidence Code 

section 1108, subdivision (a) states: ―In a criminal action in which the defendant is 

accused of a sexual offense, evidence of the defendant‘s commission of another sexual 

offense … is not made inadmissible by Section 1101, if the evidence is not inadmissible 

pursuant to Section 352.‖5 

 Evidence Code section 1108 therefore permits the trier of fact to consider a 

defendant‘s prior uncharged sex offenses as propensity evidence.  (People v. Falsetta, 

supra, 21 Cal.4th at p. 911; People v. Pierce (2002) 104 Cal.App.4th 893, 897.)  But, as 

noted by both appellant and respondent, a violation of section 647, subdivision (i), 

―window peeking,‖ does not fall within the definition of a ―sexual offense‖ as defined in 

Evidence Code section 1108, subdivision (d), and the evidence should not have been 

admitted. 

 Nonetheless, any error on the court‘s part regarding the uncharged ―window 

peeking‖ offense was harmless under any standard.  (Chapman v. California, supra, 386 

U.S. at p. 24; People v. Watson, supra, 46 Cal.2d at p. 836.)  The evidence of appellant's 

guilt was overwhelming.  We see no reasonable possibility that the erroneously admitted 

evidence in any way contributed to the verdicts. 

                                                 
5Evidence Code section 352 provides that the court, in its discretion ―may exclude 

evidence if its probative value is substantially outweighed by the probability that its admission 

will (a) necessitate undue consumption of time or (b) create substantial danger of undue 

prejudice, of confusing the issues, or of misleading the jury.‖ 
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6. CALCRIM No. 2916* 

 In a related argument, appellant contends that the trial court erred in instructing 

with both CALCRIM No. 1191 and CALCRIM No. 2916, because the underlying offense 

of ―window peeking‖ to which the instructions referred was not a sexual offense within 

the meaning of Evidence Code section 1108.  Respondent agrees that the instructions 

were given in error, but argues that any error was harmless.  We agree with respondent. 

 Both parties requested the jury be instructed with CALCRIM No. 1191.  The trial 

court stated that it would give CALCRIM No. 1191 as requested, but added that 

CALCRIM No. 2916 would also be given to define the uncharged offense of window 

peeking.  Neither party objected. 

 A modified version of CALCRIM No. 1191, was given as follows: 

―The People presented evidence that [appellant] committed the crime of 

loitering for the purpose of peeking ….  That was not charged in this 

case.[6]  This crime is defined for you elsewhere in these instructions.  

[¶] You may consider this evidence only if the People have proved by a 

preponderance of the evidence that [appellant] in fact committed the 

uncharged offense.  Proof by a preponderance of the evidence is a different 

burden of proof from proof beyond a reasonable doubt.  A fact is proved by 

a preponderance of the evidence if you conclude that it is more likely than 

not that the fact is true.  [¶] If the People have not met this burden of proof, 

you must disregard this evidence entirely.  [¶] If you decide that [appellant] 

committed the uncharged offense, you may, but you‘re not required to, 

conclude from that evidence that [appellant] was disposed or inclined to 

commit sexual offenses, and based on that decision, also conclude that 

[appellant] was likely to commit and did commit rape as charged here.  If 

you conclude that [appellant] committed the uncharged offense, that 

conclusion is only one factor to consider along with all the other evidence.  

It‘s not sufficient by itself to prove that [appellant] is guilty of rape.  The 

People must still prove the charge beyond a reasonable doubt.‖ 

                                                 
*See footnote, ante, page 1. 

6The trial court read this instruction twice, once following S.M.‘s testimony and once 

during final instructions.  When the trial court first read the instruction following S.M.‘s 

testimony, it referred to ―prowling‖ instead of ―loitering for the purpose of peeking.‖ 
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The court also instructed the jury on the elements of window peeking as set forth in 

CALCRIM No. 2916.  The Bench Notes to CALCRIM No. 1191 state that, when giving 

that instruction, ―[t]he court must also instruct the jury on elements of the offense or 

offenses.‖  (Judicial Council of Cal., Crim. Jury Instns. (2006-2007 ed.) Bench Notes to 

CALCRIM No. 1191, p. 1070.) 

 Appellant contends that the giving of CALCRIM Nos. 1191 and 2916 resulted in 

an instruction that permitted the jury to consider an uncharged window-peeking violation 

to ―‗conclude from that evidence that [appellant] was disposed or inclined to commit 

sexual offenses,‘‖ and to ―‗also conclude that [appellant] was likely to commit and did 

commit Rape, as charged here.‘‖  Appellant argues that People v. Reliford (2003) 29 

Cal.4th 1007, 1015, identified a similar instruction (CALJIC No. 2.50.01) as a 

―permissive inference‖ instruction. 

 But what People v. Reliford held was that CALJIC No. 2.50.01, which is 

comparable to CALCRIM No. 1191, did not unconstitutionally permit the jury to convict 

solely on the finding that the defendant committed the prior uncharged offense, and thus 

did not permit conviction on less than proof beyond a reasonable doubt.  ―[T]he 

instruction nowhere tells the jury it may rest a conviction solely on evidence of prior 

offenses.‖  (People v. Reliford, supra, 29 Cal.4th at p. 1013.)  Instead, the instruction 

admonished to the contrary:  that a finding of the uncharged offense was ―‗not sufficient 

by itself to prove beyond a reasonable doubt that he committed the charged crime.‘‖  

(Ibid.)  Because the jury was also instructed to consider the instructions as a whole, the 

challenged instruction could not be interpreted to authorize a guilty verdict solely on 

proof of uncharged conduct.  (Ibid.; see also People v. Cromp (2007) 153 Cal.App.4th 

476, 480.) 

 Other than the fact the circumstantial evidence instruction permits the drawing of 

an inference that appellant committed the charged crime, we do not see how that 

instruction negates the explicit commands in CALCRIM No. 1191 that a finding 

appellant committed the prior uncharged offense ―is not sufficient by itself to prove that 
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the defendant is guilty of the offenses charged here,‖ and that ―[t]he People must still 

prove the charge beyond a reasonable doubt.‖  Further, the jury was instructed to consider 

all of the instructions as a whole (CALCRIM No. 200), and that in finding appellant 

guilty beyond a reasonable doubt, they must consider all the evidence (CALCRIM No. 

220).  Given these instructions, we reject appellant‘s contention. 

 We do agree with appellant that the instructions given were inapplicable and 

irrelevant because ―window  peeking‖ was not a sexual offense as defined in Evidence 

Code section 1108 and should not have been given.  Nonetheless, we conclude any error 

was harmless.  ―It is error to give an instruction which, while correctly stating a principle 

of law, has no application to the facts of the case.‖  (People v. Guiton (1993) 4 Cal.4th 

1116, 1129.)  ―Yet such an error is usually harmless, having little or no effect ‗other than 

to add to the bulk of the charge.‘  [Citation.]  There is ground for concern only when an 

abstract or irrelevant instruction creates a substantial risk of misleading the jury to the 

defendant‘s prejudice.‖  (People v. Rollo (1977) 20 Cal.3d 109, 123, superseded by 

statute on other grounds in People v. Castro (1985) 38 Cal.3d 301, 307-308; see People 

v. Lee (1990) 219 Cal.App.3d 829, 841.) 

 As we have explained, the jurors were admonished that they were not permitted to 

find that the uncharged offense was sufficient by itself to prove that appellant was guilty 

of the charged offenses and that the People were still required to prove each element of 

the charged offenses beyond a reasonable doubt.  Accordingly, appellant has not 

demonstrated a substantial risk that the jury was misled or that it is reasonably probable 

he would have obtained a more favorable result had the alleged error not occurred.  

(People v. Guiton, supra, 4 Cal.4th at p. 1130 [Watson harmless-error standard applies to 

analysis of factually inapplicable jury instructions]; People v. Robinson (1999) 72 

Cal.App.4th 421, 429 [giving irrelevant instructions does not amount to federal 

constitutional error].) 
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7. Ineffective Assistance of Counsel* 

 Finally, appellant contends he was denied the effective assistance of counsel for 

the following reasons:  ―(1) counsel failed to request modification of CALCRIM 

No. 1000 so that the rules governing withdrawal of consent would clearly apply to a pre-

penetration withdrawal of consent, (2) counsel allowed the prosecutor to misrepresent the 

law in summation by arguing that the rules governing withdrawal of consent applied only 

to a post-penetration withdrawal of consent, (3) counsel requested CALCRIM No. 250, 

which eliminated the People‘s burden of proving a union or joint operation of act and  

mental state, and allowed the prosecutor to exploit the error in summation, (4) counsel 

failed to argue that window peeking is not a ‗sexual offense‘ within the meaning of 

Evidence Code section 1108 and failed to object to CALCRIM No. 2916, and (5) counsel 

requested CALCRIM No. 1191 which included an irrational permissible inference.‖ 

 A defendant has the burden of proving ineffective assistance of counsel.  (People 

v. Babbitt (1988) 45 Cal.3d 660, 707.)  To establish a valid claim, a defendant must show 

―‗… that (1) counsel‘s representation fell below an objective standard of reasonableness 

under prevailing professional norms, and (2) counsel‘s deficient performance was 

prejudicial, i.e., there is a reasonable probability that, but for counsel‘s failings, the result 

would have been more favorable to the defendant.  [Citation.]‘‖  (People v. Riel (2000) 

22 Cal.4th 1153, 1175.)  ―A reasonable probability is a probability sufficient to 

undermine confidence in the outcome.‖  (Strickland v. Washington (1984) 466 U.S. 668, 

694.) 

 Because we have addressed each of appellant‘s contentions on the merits in the 

body of the opinion and have found either no error or no prejudicial error, his claim of 

ineffective assistance of counsel fails. 

                                                 
*See footnote, ante, page 1. 
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DISPOSITION 

 The judgment is affirmed. 
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